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Current Vopics. 

HE decision of Judge Tuley, of the Cir- 
cuit Court of Cook county, IIl., in 
Western Wheel Works v. The United 
States Express Co., holds that, under the 
War Revenue Act of 18098, express com- 
panies are required to issue receipts to ship- 
pers, and as part thereof to affix and cancel 
the stamp required by the law. No other 
decision was to have been expected under 
the circumstances. The court’s reasoning is 
to us conclusive, and certainly it is vigorous. 
“Tt would be an absurd 
marks the court, “to say that the company 
is required to issue to the shipper an un- 
stamped bill of lading or receipt, the issue of 
which is made a penal offense by section 7 of 
the act. It was not the intent of the statute 
to place the express companies under an 
The bill of 
lading or receipt which the express company 


conclusion,” re- 


obligation to do an illegal act. 


is to issue must be a complete bill of lading, 
a legal instrument, and this can only be a 
stamped instrument.” Anticipating that the 
companies affected might attempt to saddle 
upon the public the burden of the tax, by 
revising the rates of transportation, Judge 
Tuley holds that a common carrier cannot 
arbitrarily revise and increase its rates for 
transportation so as to impose the war tax 
upon the shippers, and thus relieve the car- 


rier from the payment of the tax imposed by 
law. 


On the question of mandamus the 


Vor. 58 — No. 12. 








court holds that as the relator company is 
engaged in a business which requires it to 
send by express about 200 parcels a day, to 
compel it to seek a mandamus as to each 
shipment would be a mere travesty upon the 
administration of justice, leaving the weak — 
that is. the shipper —at the mercy of the 


strong. As to the question of a continuing 
mandamus which the court in this case 


granted, Judge Tuley referred to Nelson v. 
Chicago & Alton Railroad Co., C. & N. W. 
Ry. Co. v. People (56 Ill. 365), and Vincent 
v. Chicago & Alton (49 Il. 33). 


The address of Judge Peter S. Grosscup, 
of the United States District Court, before 
the Civic Federation’s National Conference, 
at Saratoga, on the subject of the colonial 
policy of this government, has been much 
referred to and generally commended by 
leading citizens for its brilliancy and 
thoughtfulness. It was, without question, 
one of the ablest presentations of that side of 
the case that has been had during the present 
discussion, as might have been inferred from 
a perusal of the synopsis heretofore printed 
in these columns. At the same time we deem 
it proper to point out what seems to us a very 
fallacious argument of the distinguished 
speaker. Conceding the force of the objec- 
tion made by opponents of annexation, that 
the war was not started as one of conquest — 
in fact, conquest was solemnly and positively 
renounced beforehand — and that it ought 
not to be diverted into such now, Judge 
Grosscup points out that the casus belli was 
Spain’s refusal to comply with our just de- 
mand in favor of Cuban independence; that 
the demand itself was limited to Cuba, and 
involved no thought of any conquest. Thus 
far, the speaker said, the contention was 
sound, but it must not be forgotten that 
Spain elected to refuse this demand, and that 
in so doing she shore herself, as against the 
United States, of every right except the 
rights of belligerents. Judge Grosscup con- 
cedes that the demand for the independence 
of Cuba was, indeed, separable from any 
thought of conquest, but he holds that a state 
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of war is inseparable from facto conquest, 
without which war could not proceed. 
Judge Grosscup asks: “ Did we thus in ad- 
vance grant her (Spain) indemnity against 
the consequences of her folly? Did we mean 
to put her in the position where, in the event 
of war, she had everything to gain and noth- 
ing to lose?”” We answer this “ Yes, and 
no.” Weare among those who hold that the 
spirit of our promise as to Cuba extended to 
every island captured, so far as permanent 
occupancy or conquest on our part are con- 
cerned. We are not, indeed, under any ob- 
ligation, moral or legal, either to return these 
captured islands to Spain or to abandon them 
to chaos and anarchy; but we are morally, 
if not legally, bound to refrain from annex- 
ing them. While freely conceding that such 
a condition of affairs is wholly unparalleled, 
it seems to us that no other interpretation of 
the action of congress fairly and honestly 
can be made. If the situation is most ex- 
traordinary, so were the circumstances of the 
declaration of war and the solemn promise of 
the United States prior to entering upon it. 
That promise, standing as an impassable 
barrier to annexation, cannot be removed by 
any system of sophistry, hair-splitting, or 
what in plain Anglo-Saxon may be fairly 
characterized as _ pettifogging, 
simple. 


pure and 


We have received, through the courtesy of 
Mr. Joseph Woolf, solicitor, of Melbourne, 
Australian exchanges containing references 
to a very important adjudication concerning 
the right of appeal in that colony. It was in 
the case of Alliance Contracting Company 
and another v. Russell, the point involved 
being whether or not the Supreme Court of 
Victoria possessed the power to declare that 
an appeal to the Privy Council had been 
abandoned, and to make an order for the 
application of the money deposited by the 
appellant, in payment of costs awarded to 
the respondent. Briefly, the case arose thus: 
Two English companies, the Alliance and 
the Liberty Consolidated, sought to enforce 
the fulfilment of an agreement for the sale of 
certain gold mining leases in Western Aus- 





tralia. The agreement was made in London, 
but as the defendant (trustee for a French 
syndicate) resided in Victoria, the suit was 
heard before the Supreme Court of that col- 
ony, and judgment went for the defend- 
ant. Plaintiffs thereupon appealed to 
the Full Court, and again judgment 
went for defendant, but on __ fresh 
grounds, the court overruling the grounds 
of the first decision. Plaintiffs then ap- 
pealed to the Privy Council, and lodged 
the £500 which under the rules it is neces- 
sary to deposit as security for the evsts of the 
issue. No further steps were taken for over 
fifteen months, when, on the motion of the 
defendant, the Full Court held that the ap- 
peal had been abandoned, and made an order 
for costs against the appellant’s deposit. On 
appeal to the Privy Council, that tribunal not 
only restored the original appeal and set 
aside the order for costs, but in addition re- 
strained the Victorian bench from distribut- 
ing the money in court. For the gratifying 
celerity with which this result was reached 
much of the credit is due Mr. Joseph Woolf, 
who, on being retained by the London com- 
panies, threw himself into the case with 
characteristic ardor. The mere suggestion 
of barring by the constitution of the Federal 
Court the right of appeal to the Privy Coun- 
cil was viewed with alarm by British capital- 
ists, whose money is so largely invested in 
Australian stocks, and is so necessary to the 
mining development of the Australian gold 
fields. 
right is therefore eminently satisfactory, con- 
stituting, as it does, one of the most impor- 
tant decisions rendered in the British empire, 
and frustrating the attempt of a local self- 
governing court of a British colony to re- 
strict the right of appeal to the Privy 
Council, which, by the constitution of Great 
sritain, is reserved to all persons in the Brit- 
ish community. 


The emphatic maintenance of this 


The highly objectionable practice on the 
part of judges in some of the States, of leav- 
ing the bench to seek relaxation in Cham- 
bers, during the time occupied by counsel ip 
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making their arguments to the jury, fre- 
quently has been condemned by the highest 
courts, but rarely so severely as by the 
Supreme Court of Kansas in State v. Bener- 
man (53 Pac. 874). Justice Johnson, deliver- 
ing the opinion of the court, said in part: 
“ The absence of the judge during the prog- 
ress of a trial cannot be sanctioned. The 
argument of a cause is an important part of 
the trial, and it is essential that it should be 
conducted in the presence and hearing of the 
judge, who must ultimately approve the pro- 
ceedings and render judgment. The hearing 
and conduct of the argument is almost, if not 
quite, as important as the hearing and recep- 
tion of testimony; and the judge should be 
present to see that counsel, in their argu- 
ments, do not go beyond the bounds of 
legitimate discussion, and to determine any 
objections that may be raised. In fact, there 
can be no court without a judge, and he can- 
not even temporarily relinquish control of 
the court or the conduct of the trial. It is 
necessary that he should hear all that tran- 
spires in the trial, in order that he may intel- 
ligently review the proceedings upon the 
motion for a new trial. It is especially im- 
portant that he should be visibly present 
every moment of the actual progress of a 
criminal trial where the highest penalty of 
the law may be imposed. The defendant is 
entitled to be tried in a court duly consti- 
tuted, and if the presiding judge abandons 
the trial, or relinquishes control over the 
proceedings, the accused has good cause to 
complain. (Meredith v. People, 84 Ill. 479; 
Thompson v. People, 144 Ill. 378, 32 N. E. 
968; State v. Smith, 49 Conn. 376; Turbe- 
ville v. State, 56 Miss. 793; Palin v. State, 38 
Neb. 862, 57 N. W. 743; O’Brien v. People, 
17 Colo. 561, 31 Pac. 230.) The fact that the 
court may not see or hear everything occur- 
ring in the court-room, or that he may step 
into an adjoining room, but not out of hear- 
ing of the proceedings, is not necessarily 
prejudicial to the interests of the defendant 
in every case; but the presiding judge cannot 
safely absent himself from the trial or relin- 
quish control over the proceedings during 
the trial.” 


XUH 





Hotes of Cases. 





Criminal Law — Inconsistent Verdict — Instruc- 
tions. —In Davis v. State, decided by the Supreme 
Court of Mississippi in June, 1898 (23 S. R. 770), 
it was held that where two persons are jointly in- 
dicted for a single offense, and the only evidence 
is the testimony of one witness, which is in every 
detail identically the same against both, a verdict 
finding one guilty will ‘be set aside, where the jury 
disagreed as to the other. 

The court said: The appellant in this case was 
jointly indicted with one Baxter for a sale of liquor 
in violation of law. Only one witness was intro- 
duced by the State as to the sale. His testimony 
was in all respects, and in every detail, identically 
the same against one defendant as against the 
other; and yet the jury trying both together, on an 
indictment charging a single sale, on evidence 
equally affecting both, delivered by the same wit- 
ness — there being but this one witness as to the 
sale — convicted one and disagreed as to the other. 
We have found but three cases directly in point: 
State v. Larumbo (Harp. 183), Turner’s Case (1 
Sid. 171) (cited by Mr. Bishop in 1 Bish. New Cr. 
Proc., note 1, p. 656), and State v. Wilson (3 Mc- 
Cord, 187). In the first case the two parties were 
indicted jointly for grand larceny, tried before the 
same jury, on exactly the same evidence, and one 
was convicted of petit larceny, and the other of 
grand larceny. The court held that the verdict 
must be set aside as inconsistent, on the express 
ground that the offense “‘ charged against each was 
the same, and the evidence equally affected both.” 
The third case cited holds the same doctrine on 
the same state of case, and the reasoning is clear 
and unanswerable: “ Two persons, equally con- 
cerned in stealing the same article, cannot be 
guilty of different offenses; for although a jury 
have an almost unlimited power of valuing stolen 
property at what they please, so as to bring the 
case within petit larceny, they cannot value it at 
une price in the hands of one man, and at another 
price in the hands of another, who is equally con- 
cerned in the transaction. * * *-° The prisoners 
have either been guilty of two distinct offenses, 
and therefore ought not to have been indicted to- 
gether, or they have been guilty of the same crime, 
and should have ‘been convicted of the same. The 
verdict, therefore, is inconsistent, and must be set 
aside.” In Turner’s case several were jointly in- 
dicted for burglary, and it was held that the jury 
could not find one guilty of burglary and the other 
of larceny only. It was not meant that this could 
not ordinarily be done, but, as Mr. Bishop points 
out, that it could not be done on the facts in that 
case. ‘ There,” says Mr. Bishop, * the very nature 
of the case precluded such a finding, for the evi- 
dence was the same as to all.” 

Now, this observation of Mr. Bishop’s furnishes 
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the key to the solution of the peculiar case before 
us. Of course, as a matter of pleading, two may 
be jointly indicted for the same offense, whether 
the offense be in its nature joint or not; aid, ona 
joint trial before a jury, where tfie offense is not 
in its nature joint, one may be convicted and the 
other acquitted, or one may be convicted and the 
jury disagree as to the other, provided the evidence 
warrants the difference in the results. But where 
there is but one witness, and his testimony equally 
affects both, it is simply impossible that a different 
result can be legally reached as to the two. If 
there were two witnesses as to one and one as to 
the other, or if the testimony of a sole witness 
went further against one than the other, the jury 
might convict one and acquit the other, or dis- 
agree as to him, because there the evidence does 
not equally affect ‘both, and credibility of the wit- 
nesses is for the jury. The general rule, that where 
two are jointly indicted for the same offense — it 
not being in its nature a joint offense —the jury 
may acquit one and convict the other, or disagree 
as to the other, is, of course, admitted. That is a 
mere rule of pleading and practice. They may. 
But when? Only when the evidence warrants it. 
They may believe one witness and disbelieve an- 
other. They may accept circumstances against 
positive testimony. Where there is the slightest 
difference in the testimony, as between the two, 
they, weighing that testimony, may make the dif- 
ference. But in a case like this, where the whole 
testimony is that of a single witness, in every par- 
ticular the same against one as the other, it is not 
legally possible that a verdict which distinguishes 
is a response to the evidence. 

As stated, the general rules are admitted (sce 
them set out in 1 Bish. New Cr. Proc., $$ 1036, 
1037, and notes). Offenses may be joint in their 
nature, as conspiracy, affray, unlawful assembly, 
adultery, fornication, etc. Here, ordinarily, one 
cannot be guilty and the other not; yet here it may 
depend on which one, for if more than two be 
indicted for conspiracy, or more than three for a 
riot, one may be convicted, the other being dead 
or not arrested, or one may be convicted and 
others acquitted, provided the evidence shows that 
the party convicted was guilty with others indicted, 
but not then tried, of committing the particular 
offense (1 Bish. New Cr. Proc., §§ 1022, 1023). 
The correctness of the result here, too, depends on 
the evidence (Klein v. People, 31 N. Y. 236, 237; 
Com. v. Wood, 12 Mass. 312, and see note, page 
313 — a case of disagreement as to one on evidence 
different as to one from what it was as to the 
other; State v. Mainor, 28 N. C. 340 — an adultery 
case; and State v. Bailey, 3 Blackf. 209 — an un- 
lawful assembly case). One of many jointly in- 
dicted for conspiracy, for example, who may be 
convicted on a trial of just himself and one other, 
cannot complain — that other being acquitted — if 
the evidence shows him guilty cum multis aliis than 








the one acquitted, such others being indicted and 
still to be tried ‘before another jury. 

So, where the offense is not in its nature joint — 
and that is the nature of the case at bar — but two 
or more are jointly indicted, and tried before the 
same jury, for the same offense, though not joint 
in its nature, the jury may, if the evidence warrants 
the differences in the findings, convict one, acquit 
another, and disagree as to a third, or, where the 
offense charged includes different degrees, convict 
one of one degree of guilt, another of another, and 
a third of a still different degree of guilt; but the 
findings must be to the evidence. 
Mask v. State (32 Miss. 405) is as conspicuous an 
illustration of the last proposition as can be found 
in the books. 


responsive 


It must, therefore, be obvious that 
it does not advance the solution of this case a step 
simply to say that, where two are jointly indicted 
for a single sale — the same offense, not joint in its 
nature —and are jointly tried before the same 
jury, as matter of pleading and practice one may 
be convicted and the jury may disagree as to the 
other. Most assuredly, as matter of pleading and 
practice, they may; but whether in such case they 
should, depends, manifestly, on whether the “ evi- 
dence equally affects ‘both;” and when that evi- 
dence is, as here, delivered by but one witness, and 
is identically the same throughout against one as 
the other, no jury can be permitted to make a dif- 
ference in their cases by a purely arbitrary finding. 


a 


*UNIFORM STATE LAWS. 
By Lyman D. Brewster, 
OF DANBURY, CONNECTICUT, 
State laws is 
no stranger to the American Bar Association. 
Legislative uniformity is one of the avowed ob- 
jects of its constitution. 


YHE movement toward uniform 


The first object stated in 
the original call for a meeting “ to form an Ameri- 
can Bar Association ”’ 
the different States.” 


is “* to assimilate the laws of 


In the formation of commissions in the different 
States, your committee on that subject was an 
early and effective worker. The yearly reports of 
your committee, announcing the gradual increase 
of commissions, and the nature and partial adop- 
tion of their recommendations; the holding of the 
annual meetings of the conference of commission- 
ers at the same place, and on the same week -with 
the annual meetings of this association, and the aid 
given to the commissions by your resolutions, and 
local councils, indicate the lines of intimate and 
helpful co-operation. In fact, the American Bar 
Association has been the generous godfather of the 
conference of uniform State 
laws, and the main object of the present paper is, 
if I may borrow a phrase from the Law Merchant, 


commissioners on 





* Paper read before the American Bar Association at Saratoga, 
N. Y., August 18, 1898, 
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to negotiate a further draft on the paternal gen- 
erosity. 

It would be a waste of time to attempt, here and 
now, to repeat the many and obvious reasons set 
forth in the report of your committee in 1891, and 
in other papers, some read before you from time to 
time, calling for greater uniformity on matters of 
common interest alike to all the States. There are 
few lawyers who have not experienced the annoy- 
ance and variant State laws. 
There are few jurists who, when considering the 
anomalies growing out of such variance, and of 
our dual system of national and State laws, have 
not deprecated the 
thereby occasioned. 


inconvenience of 


and confusion 
Nor is it needful to re-state 
the gradual growth of the conference of commis 
sioners, which to-day represents more than hali 
the States and more than two-thirds (forty-eight 
millions) of the population of the Union. 

The national unity, which in 1891 your commit- 
tee thought necessitated and demanded greater 
legal unity, has been reknit by a thousand ties of 
interstate relations, and the old fraternal bands of 
union have been welded still closer in the white 
heat of war. 
electricity 


divergencies 


Science and invention, steam 
know nothing State boundaries; 
trade and commerce, education and enterprise fuse 
the whole country in common interests that need 
the kindly guardianship of uniform laws. Custom 
is a powerful element in the formation and inter- 
pretation of the law (although in my judgment not 
quite as controlling as 


and 
of 


a recent school of juris 
prudence claims for it), 
of the country 
more and 


and custom, from one end 
to the other, is plainly 

uniform. The strong tendency 
toward urban life, the centralization and consolida- 
tion of all the methods of interstate commerce and 
business intercourse of every kind, the common 
use of new inventions and the adoption of common 
fashions, all unite to wipe away the provincial dif- 
ferences of former days. 

On the other hand, the fecundity of legislation 
constantly creating new differences — the fact that 
many States have already adopted separate codes 
perpetuating local differences — and the fact that 
courts of last resort in the larger States now rarely 
cite decisions from the other States, as they did a 
generation ago, all tend to prevent that approach 
to unity which the existence of the common law 
might be supposed to foster. 

For the first few years after its organization the 


growing 
more 


action of the conference of commissioners was con- 
fined to the recommendation of forms for written 
instruments of title, a standard of weights and 
measures, the legalization of foreign wills and the 
abolition of days of grace. Until a majority of the 
States, and those from all sections of the country, 
had joined in the movement, it was useless to 
recommend uniform laws, except wpon the sim- 
plest matters, and matters of whose utility there 


could be no possible question. Otherwise they 





would lack in their inception that mutual com- 
parison and intimate knowledge of local law and 
usage which the whole enterprise assumed as es- 
sential prerequisites to their formulation and 
adoption. 

In 1896, however, more than half the States hav- 
ing then appointed commissioners, the conference 
recommended an act, entitled “A General Act 
Relating to Negotiable Instruments,” which had 
been drafted by Mr. Crawford, of the New York 
bar, and carefully revised by the commissioners. 
Since that time there has been but one session of 
the legislatures in most of the States, and the act 
has been already adopted by the States of New 
York, Connecticut, Florida, Colorado, Maryland, 
Virginia and Massachusetts, and been favorably 
reported in both branches of congress for the Dis- 
trict of Columbia, and passed unanimously in the 
house of representatives. 

As this law, in its original shape, was the firs 
important attempt in England to codify branches 
of commercial law now followed by other English 
statutes thereon, and as its adoption, or rejection, 
by the different States, will have to ‘be taken as a 
fair test of the interesting question as to how far 
the State legislatures will adopt the work of the 
conference — as it serves to illustrate many of the 
conditions and uniformity — and 
above all, as I believe it is a good measure, and 
one that thoroughly deserves your aid and suffrage 
to insure its success and general adoption, I may 
be pardoned for spending a few moments on its 
history and quality. Especially is a discussion of 
this act pertinent with reference to the question of 
partial codification, of which it supplies a notable 
example, lesson and test. 

In fact, most of the recommendations of the con- 
ference, up to 1895, have been so fully discussed 
by its secretary, Mr. Stimson, in a paper on “ Uni- 
form State Legislation,” read before the American 
Academy of Political and Social Science in 1895, 
that I may well confine my observations in regard 
to the laws so far proposed by the commissioners 
to the only important act added since 1895, the 
Negotiable Instruments Act, which has practically 
monopolized the efforts of the conference for the 
past two years. 


problems of 


The importance to the commercial world of uni- 
formity in the law relating to bills and notes is 
apparent when we remember how large a per cent. 
of the business of the country is carried on by 
means of commercial paper, which in the hands of 
a bona fide holder has, so to speak, the quality of 
money, making in fact a flexible paper currency. 

First as to the history of this act. 

In 1878 Judge Chalmers published a digest of the 
law relating to bills of exchange. Thorough and 
complete, it was the first important step toward 
the codification of commercial law in Great Brit- 
ain. In form it was modeled after the Indian 
codes and the successful works of Sir James 
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Stephen on the Law of Evidence, and Frederick 
Pollock on the Law of Partnership. 

Judge Chalmers’ book was so timely and so 
well received ‘by the bar that a new edition was 
necessary, and this was published in 1881. Sub- 
sequent editions followed. In preparing his work 
Judge Chalmers read through the decisions of 
some two thousand five hundred cases, beginning 
with the first reported case in 1603. On some 
points on which there was a dearth of authority he 
states that he had recourse to American decisions 
and to inquiry as to the usages among bankers and 
merchants. Two years after the publication of his 
digest he read a paper on the question of codifying 
the Law of Negotiable Instruments before the 
Institute of Bankers. Realizing the advantages of 
a code to the mercantile community, the Institute 
of Bankers and the Associated Chambers of Com- 
merce instructed him to prepare a bill on the sub- 
ject. The bill was introduced into parliament in 
1881, by Sir John Lubbock, the president of the 
institute. After it had ‘been read a second time in 
the commons it was referred to a strong select 
committee of merchants, bankers and lawyers, 
with Lord Herschell as chairman. A few amend- 
ments were made in the law, when the committee 
was unanimous in their favor, but no amendments 
were pressed on which there was a difference of 
opinion. Lord Herschell reported the bill to the 
house, and it was read a third time and sent up to 
the lords without alteration. In the house of lords 
it was again referred to a select committee, and a 
few amendments were then inserted. These were 
agreed to by the commons. The bill was passed 
without opposition, and became a law August 18, 
1882. 

As already stated, the Bills of Exchange Act, as 
it was called, was the first important enactment of 
any branch of the common law which had found 
its way into the English statute book. It was a 
practical enactment into law of Judge Chalmers’ 
digest. For the most part the propositions of the 
act were taken, word for word, from the proposi- 
tions of the digest. Its chief feature was that it left 
the existing law mostly as it found it. No ma- 
terial changes were made except to reconcile con- 
flicting cases. It was a codification of existing 
law. The Bills of Exchange Act has now been the 
law of Great Britain for sixteen years, and has 
been adopted by all of its self-governing colonies. 
The testimony has been all one way in regard to 
its worth and efficiency. Merchants and bankers 
say that it is a great advantage to them to have 
the whole of the general principles of the law of 
bills, notes and checks contained in a single act of 
one hundred sections. As regards particular cases 


which have arisen, it has been seldom necessary to 
go beyond the act itself, and has given rise to very 
few questions requiring decisions by the courts. 
Lord Chancellor Herschell has spoken in terms of 
highest praise in regard to the operation and util- 








ity of the act. A similar code for this country, he 
said, would be a boon for the commercial com- 
munity of both countries. 

At the national conference of commissioners on 
uniform State laws, held in Detroit in 1895, a reso- 
lution was passed requesting the committee on 
commercial law to procure, as soon as practicable, 
a drait of a bill relating to commercial paper based 
on the English statute, to send printed copies of 
the draft to each member of the conference for 
revision, and report it to the conference for final 
action ‘before submitting it for passage. Subse- 
quently to the adjournment of the Detroit confer- 
ence the committee on commercial law met and 
appointed a sub-committee of three to carry out 
the instructions of the resolutions. The services of 
Mr. John J. Crawford, of the New York bar, who 
has made a specialty of the subject of commercial 
paper, were secured to draft the proposed bill. He 
completed the first draft in December, 1895. Mr. 
Crawford’s work was done with great skill and 
care, and the sub-committee found it necessary to 
make but few changes when the draft was sub- 
mitted to them. Mr. Crawford annotated every 
with reference to the decisions of the 
courts, the comments of the writers of text-books 
and the laws of the different States. Copies of the 
bill, as revised by the sub-committee, were sent to 
the commissioners for examination and criticism. 
Copies were also sent to others who were specially 
qualified to criticise the draft, for suggestions. 
Mr. Crawford’s draft was printed along with the 
English bill for comparison. The bill, as finally 
recommended by the committee, was submitted to 
the conference at its meeting at Saratoga in 
August, 1896. With the aid of the criticisms and 
suggestions that had been received from others, 
and of the discussion of the commissioners of the 
States, the act was finally revised and 
passed by the whole conference. The commission- 
ers in conference spent three days in the work of 
final revision, going through the act carefully, sec- 
tion by section, and discussing each provision. 

The resolution under which the sub-committee 
acted directed that the bill should be based upon 
the English Bills of Exchange Act, and on such 
sources of information as the committee might 
deem proper to consult. The sub-committee did 
not understand that this meant that the form oi 
the English statute should be followed closely, but 
leit the matter of form entirely to the judgment of 
the draftsman. The framers of the English act 
had followed the form of the Continental Codes, 
especially the French Commercial Code and the 
German Bills of Exchange Act; that is to say, 
they dealt primarily with bills of exchange, and 
then applied those provisions, so far as they were 
applicable, to promissory notes, adding provisions 
which were peculiar to the latter class of instru- 
ments. The draftsman of the American act deemed 
this form unsuitable to American conditions, 
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where the use of bills of exchange is not so exten- 
sive as it is in Europe, and where most of the 
cases relate to other kinds of negotiable instru- 
ments, and he adopted a form of his own, which 
grouped together the provisions applicable to all 
kinds of negotiable instruments, and then collected 
under separate articles the provisions specially 
affecting the different classes. 

Besides meeting more nearly American con- 
ditions this arrangement is more logical and scien- 
tific and less likely to cause confusion. For 
example, the English Bills of Exchange Act (sec- 
tion 89) provides that “ subject to the provisions 
in this part, and except as by this section provided, 
the provisions of this act relating to bills of ex- 
change apply, with the necessary modifications, to 
promissory notes.” This is far from exact, and 
leaves room for uncertainty. The arrangement 
adopted in the American act enabled Mr. Crawford 
to avoid using any such indefinite statements. 
This departure from the continental form, together 
with the introduction of many statements of the 
law based entirely upon the American cases, re- 
quired a considerable divergence from the English 
act, and perhaps the resemblance between the 
English and American statutes is not so great as 
between the English statute and the German Bills 
of Exchange Act. But, notwithstanding this, the 
American law has received most favorable com- 
ment from those who assisted in preparing the 
English act. For example, Mr. Arthur Cohen, 
(Q. C., who was one of the committee to frame the 
English act, wrote to me as follows: “ In my opin- 
ion the language of your bill is singularly felici- 
tous; it is more clear, concise, stiff and 
artificial than that of our Bills of Exchange Act, 
and in this respect (one by no means unimportant) 
your draft is an improvement on our act.” 

While Mr. Crawford has made use of the Eng- 
lish act and continental codes, so far they 
served his purpose, he has been especially careful 
to state the law as it has been laid down in the 
American cases; and it may be safely said that 
there is not an important provision in the act 
which is not supported by some well-considered 
decision of an American court of high authority, 
or by some American statute which has been 
tested and proved by experience. It is an Ameri- 
can rather than an ‘“ Americanized” act on nego- 
tiable instruments. 

Where the decisions of the State courts were 
conflicting the decisions of the Supreme Court of 
the United States were followed, when any changes 
were made from the language of the English bill. 
Care has been taken to preserve, as far as possible, 
the use of words which have had repeated con- 
struction by the courts and have become recog- 
nized terms in the Law Merchant. 

Perhaps no better testimony could be offered as 
to the need of such a code in this country, and 
the utility of its English original, than that given 


less 


as 





by the author of the latest extensive treatise on 
Commercial Paper, published by Mr. Randolph, of 
New Jersey, in 1888. His work consists of three 
large volumes, containing two thousand nine hun- 
dred and eighty-two pages, citing, of course, many 
thousands of cases. This candid author, in his 
preface, after speaking of the great work of Mr. 
Chalmers in drafting the English act of 1882, and 
stating what good service an American lawyer 
would render to his brethren of the American bar 
(and he might have added to the American peo- 
ple), who did a like service here, says: “In the 
mean time, while our over-worked profession waits 
for a brief and precise statement of simple and 
almost universal law; while Cicero and the later 
prophets fail, and it is still ‘alia lex Rome, alia 
Athenis, and while American legislatures give us 
a yearly supplement of a dozen laws, and our 
courts add five hundred varying decisions on the 
old and finished subject of commercial paper, a 
new compilation may be welcomed as a service to 
the bar.” 

In other words, Mr. Randolph candidly admits 
that a large portion of his elaborate treatise would 
be unnecessary if we adopted a revised code on 
Negotiable Instruments, following the English 
original. 

Of this American act, Prof. Huffcut, in his work 
on Negotiable Instruments, published in Febru- 
ary, 1898, says: “It presents the best statement 
available of the results of the English and Ameri- 
can judicial decisions.” But it is needless to quote 
encomiums on the bill. It speaks for itself. I do 
not know of a better statute to be found anywhere. 

If the size of the Negotiable Instruments Act 
should prejudice any of our conservative brethren, 
who do not relish the thought of codification in 
any shape or size, it may be stated that none of the 
ordinary objections to a code apply in this case. 
First, the American statutes which this code of 
thirty-six pages supersedes would fill a large 
volume. In fact, this code, if adopted, reduces the 
pre-existing statutory law on the subject by hun- 
dreds of pages. Secondly, while separate and dis- 
tinct codes in each State might well perpetuate 
differences, a code adopted by all the States, of 
course, so far removes all differences. Thirdly, it 
is practically a statement of existing law and not 
an attempt to state what the law should be. 
Fourthly, it is the work of many jurists and law- 
yers of experience on both sides of the Atlantic, 
and so avoids the serious objection to most codes, 
whether long or short, in that they are the prod- 
ucts of one mind or of very few minds, when it 
would seem, from the very nature of the case, that 
a wise code would need the wisdom of many men 
to frame it. Fifthly, it has stood the test of six- 
teen years’ successful experience as a working law. 
But allow me, on this code aspect of the question, 
to call a witness to the stand of the most disinter- 
ested character. 
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A member of the New York bar, Mr. R. F. 
Clarke, has recently published a learned and elab- 
orate book, entitled “The Science of Law and 
Law- Making,” the upshot of which is that the law 
ought to be evolved by the judges and not enacted 
by the legislatures. In fact, it is the most elaborate 
argument against codification which it has been 
my fortune to read. Into the great question of 
general codification, which the learned author dis- 
cusses with a keenness of logic and stress ‘of spe- 
cial pleading that would not discredit the a prior: 
speculations of the school men of the Middle Ages, 
I have no desire at this time to enter, believing the 
whole subject, like most practical matters in poli- 
tics, finance and law, to be best solved by experi- 
ment and experience, and that the real truth on 
this topic, the wise solution of the problem, lies 
between the extremes and in partial codification. 
It is, at least in England, no longer a question of 
everything codified or nothing codified, but as to 
what branches of law can be best codified. 

But one conclusion to which this author arrives 
is useful for my present purpose. The author oi 
this ingenious treatise, the most trenchant oi the 
opponents of codes, finally says that so far as com- 
mercial law deals with arbitrary rules of business, 
and matters of pure convenience, it may well be 
put in statutory form; and he evidently includes 
the Law of Negotiable Instruments in that cate- 
gory. I may, therefore, safely assume that it is 
practically agreed, on all hands, that there is noth- 
ing in “ The Science of Law and Law-Making’ 
which forbids uniform statutes in commercial mat- 
ters of common interest, even if they rise to the 
dignity of partial codification. If the latest and 
most extreme opponent of general codification ad- 
mits the propriety and utility of a code on nego- 
tiable instruments, it can hardly be opposed 
elsewhere with the objection that it takes on the 
proportions of a code. May I be permitted to 
add, however, that when the author of * The Sci- 
ence of Law and Law-Making” cites the account 
given in Genesis of our first parents in the Garden 
of Eden as a code, one wonders what in the world 
his definition of a code will mot include, and 
whether, in fact, under that definition, Milton's 
“ Paradise Lost” would not be a very finished 
specimen of a code? It is curious to note, also, 
that while Prof. Norton Pomeroy and many other 
law writers regard codes as the natural evolution 
of case law, Mr. Clarke holds directly to the con- 
trary. 

But this admission of the learned author just 
referred to is considerably qualified by the demand 
that an express provision should be added, that 
“when equities intervene, the reason of the rule 
must still be the fundamental guide to the court.” 
He seems to think that the proviso in the Nego- 
tiable Instruments Act that “the Law Merchant 
shall govern in all cases not provided in the act,” 
is not enough. As to this point, it is proper to 





— — ees Pa — 


observe that when the English Bills of Exchange 
Act first came up for discussion in our courts 
(and it has come up but rarely) it seems to have 
been assumed that it made no changes at all in the 
former law, and that instead of a rigid, grammati- 
cal construction, its sole interpretation was to be 
found in the decided cases. And in the case of 
3ank of England v. Vagliano (L. R. 1891, Appeal 
cases, page 144), Lord Herschell had to insist 
vigorously that in some instances at least the act 
had really changed pre-existing law, and that in 
such instances the plain language of the act must 
be followed. In fact, the English decisions on the 
Bills of Exchange Act seem to justify the belief 
that that law is receiving rational treatment at the 
hands of the courts, and that its American cousin 
will not be likely to be put in a strait jacket. 

The true test of this strait-jacket theory, which 
is, in fact, the substance of the whole opposition 
to putting the law in statutory shape, 7. e¢., that a 
statute or code has a fixedness of form and an 
inexorable conclusiveness in its effect that prevents 
the flexible adaptation of the principle enunciated 
to particular cases as they arise, is to look at the 
actual working of statutes and codes in common- 
law jurisdictions. So far as I have been able to 
judge or to learn of those practicing under the 
codes in those jurisdictions, with the possible ex- 
ception of one, which was enveloped in four codes 
at once, this lack of elasticity is not apparent. 

But if there is that lack of equity or adaptability 
in statutory construction, and the danger appre- 
hended by the author of the ‘ Science of Law and 
Law-Making” is real, and not fanciful, he thas 
suggested a very easy remedy, and that is to annex 
to every uniform law proposed in the form of a 
code the following proposition: 

* When equities intervene the reason of the law 
shall guide the court in all cases.” 

So far, however, our conference has had no 
reason to discuss, much less to decide, how far on 
other matters it must resort to partial codification 
of any sort. The whole matter of uniformity is 
really not at all a question as to the very nice line 
of demarcation between what is properly the work 
of the judges and what is properly the work of the 
legislators. The legislatures have already settled 
that business by legislating freely on every topic 
possibly involved in any attempt at uniform State 
laws. 

In looking about to see what is the most feasible 
way of avoiding the annoyance of conflicting laws 
in sister States, on any subject, it is evident that 
the only way to harmonize scores of conflicting 
statutes is by making a uniform statute on that 
subject. And in harmonizing such statutes, if there 
are also conflicting case-law decisions on that 
subject, it would seem the dictate of common 
sense to reconcile the common-law variances at 
the same time. 


The act on negotiable instruments was adopted, 
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as already suggested, simply because it appeared to 
be the feasible and the 
could present, and one that would commend itseli 


most useful conference 
at once to the legal profession and the business 
mind of the country. To any foreboding member 
of our profession, who labors under the impression 
that law put in statutory form will supersede the 
necessity for any further case law on that topic, it 
may be consoling to refer to the fact that about 
one-fourth of the last number of the Massachusetts 
Reports that has come to me this year is devoted 
to the interpretation of ‘her excellent statutes. 
Seriously, however, is it not plain that case law 
is the inevitable complement of all law — certainly 
in all English-speaking countries — that scattered 
and unsystematic statute law will be followed by 
more case law than would a good code on the sam« 
har 


subject, and followed by case law far less 


monious and consistent —in fine, that the bette: 


the code the less case law, and the better case law 
there will be to construe and apply it? 

In speaking of the decided advantage the con 
ference of commissioners has in following, if found 
the 
digesting branches of commercial law with a 


advisable, the action of mother country in 
clea: 
and systematic statement of their established prin- 
ciples, it should always be remembered that, in the 
nature of the case, there is much more need oi 
this sort of codification here than in England. Ih 
Great Britain there is but one court of final resort 
Conflicting opinions there mostly arise in point 
not carried to that court. In our country there 
are fifty courts of final resort, and how widely they 
sometimes differ in the result of their discovery o 
what is supposed to be the common law on the 
same state of facts, the conflicting decisions oi 
each Annual Digest of over 3,000 pages of mai 
ginal notes fully attest. 

My own opinion is that uniformity, on any sub 
ject, to be of any permanent value, must generally 
be through partial codification; that is, putting 
into statutory shape the whole law on the particu 
Tinkering, I am 
afraid, will not do. The tinker, although in old times 


a useful if humble member of the community, had a 


lar subject sought to be unifled. 


rather unenviable reputation, chiefly, I suppose, on 
account of the lack of permanency in his patch- 
work. The “soft solder” of his remedial proce- 
But the 
tinkering of the law has much worse effects than 
The Sacred Record, 
proclaimed the profoundest of reformations, tells 


dure in fact became a term of reproach. 


those of transiency. which 
us, with Socratic simplicity, the effect of putting 
new wine into old bottles. If, two States having 
different statutory laws on the same subject, each 
tries to yield a little and compromise on a fertiun 
quid 
effect is apt to be much like the compromise ridi- 





a slight modification of each law — the 
culed by President Lincoln when he told some 
would-be compromisers about the two railroads 


one with a five-foot and the other with a four-foo: 





gauge, that had come within ten miles of connec- 
These, gravely continued the president, were 
by mutual concession to be connected by a com- 
The at- 
tempted unity produces a more vexatious diversity. 


tion. 
promise gauge of four feet and a half. 


Then, too, the real problem hardest to be solved is 
how to induce the acceptance, by the States, of 
Now, 
when a legislature is presented with a uniform law 
that is itself a model statute, complete and thor- 


any measures proposed by the conference. 


ough, and covering the particular branch of the 
law treated, that legislation is induced by a double 
argument, a better law for the State itself, as well 
as a law creating uniformity with the law of sister 
States. The quality and worth of a statute, in 
other words, will always be the chief inducement 
to its consideration and adoption. 

If, in any future measures, the conference is in- 
clined to follow the example of the mother coun- 
try, in partially codifying other branches of 
commercial law to secure uniformity (and a law 
on sales is now being prepared by Mr. Leonard A. 
Jones, of Boston), let me file a caveat against any 
prejudice against any such measures because they, 
extent, codify the law. It is more than 
that the 
prepared for adoption should be 


to some 


desirable, it is necessary, uniform laws 
and be recognized 
to be in the line of the soundest and most advanced 
jurisprudence. What that line is as to commercial 
law is tersely expressed by Mr. J. D. Wilson in an 
article in the eighth volume of the Juridical Re- 
view (1896), which seems to state the consensus 
of the best English opinion on the subject, so far 
as I can learn, and I have taken some pains to 
I do this not to suggest that an 
unpaid body of commissioners would or could 


ascertain it. 


undertake any work of general codification, such 
as he advocates, but to show that the putting into 
statutory shape of certain branches of the law, as 
advocated by Judges Miller and Dillon, and by 
this association in this country, follows the best 
legal thought in the old country, where it may 
fairly be assumed the effect or partial codification 
on the development of the common law would be 
appreciated, if anywhere. 

Mr. Wilson says: 

* The conception of a code, in its modern sense, 
the that shall contain the 
whole law upon some one subject, so far as it is 
worked or thought out, is comparatively recent. 
* * * The idea now holds the field in the entire 
The wisdom of the 
State can lay down general rules for decisions, to 
which it is better to trust that to the discretion of 
eminent or impartial. 
Accordingly, no one now disputes that, so far as 
practicable, all law must be written down.” 

Of course, the last assertion quoted should be 
modified so far as this country is included. The 
pioneer attempt in the State of New York to cod- 
ify everything at once, and to codify procedure 


that is, of enactment 


civilized world. collective 


any individuals, however 
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to the minutest detail, has naturally led to a local 
opposition to all codification, and this opposition 
is shared to some extent by the few States which 
still retain the old common-law procedure. But 
the fact remains that the bench and bar of Eng- 
land not only approve of, but are helping to adopt, 
partial codification, and the legislatures of this 
country are doing it more and more every year, 
with the approval of the jurists and judges. 

As for any attempt, however philosophical, to 
lay down hard and fast lines as to just where stat- 
ute law shall go, and no farther, a free people, in 
my judgment, will never give up, as long as they 
are free, the right to make their own laws on any 
subject. Nor will they allow any judges, however 
wise and good, to monopolize that right in any 
branch of the law. 

Then again, it should be remembered that a 
good code on any branch of the law, especially 
commercial law, in addition to greater brevity and 
certainty, does two things of supreme importance. 
First, it harmonizes all conflicting law on the sub- 
ject, and secondly, it makes the law more acces- 
sible and more intelligible to the people who 
desire to know it. These two advantages go far 
to outweigh all the objections urged against partial 
codification. 

Case law has always evolved more or less of 
codified law, and it is a natural, or at least his- 
torical, evolution. 

The difficulty of inducing legislation simply for 
the sake of uniformity is only too manifest. Leg- 
islators, as a body, do not hold sessions for the 
general improvement of interstate jurisprudence, 
or to improve the science of law as such. They 
hardly consider themselves elected for that pur- 
pose. They represent distinct parties and material 
interests with definite and local aims, and while on 
the judiciary committees are to be found able 
lawyers and skillful draftsmen, and men who are 
actuated by the highest motives to accomplish 
good work for their profession and the people, 
the time of such men is apt to be exhaustively 
occupied with the local and routine work of the 
session. Once in ten or fifteen years most of the 
States revise or make new compilations of their 
statute law. The revisers are not expected to add 
new work, but to condense and arrange existing 
statutes. And just after a new revision there is a 
natural feeling against interfering with the per- 
fected work. 

Then, too, there is a great deal of State pride, 
often very laudable, in holding on to the tradition- 
ary law of the State. That State pride regards 
uniformity in general a good deal as did Chiet 
Justice Doe, of New Hampshire, who was ad- 
dressed by your committee and asked if in his 
view more uniformity was not desirable. He re- 
plied: “ Yes, indeed, quite so; and I can tell you 
how it ought to be brought about, in a very simple 
way. Our New Hampshire laws are about as 


good as can be found anywhere. There are none 
better. Just let all the other States copy our New 
Hampshire laws and the thing is done.” 

Then, again, the proposals for uniformity by 
new statutes are met with the natural argument 
that there is already too much legislation, and with 
the mistaken assumption that the measures pro- 
posed for uniformity will but increase the grow- 
ing mass. To remove these ostensible objections 
and demonstrate the utility of uniformity, the 
conference of commissioners needs the aid of 
every business association and every bar associa- 
tion in the Union. It is especially on the influence 
of the latter that we must rely for the creation of 
a right public sentiment on this subject. 

The members of the bar, from the nature oi the 
case, best know the annoyance and inconvenience 
of variant and conflicting business laws in the 
same business community, and the whole country 
is now one business community. The approval and 
cordial advocacy of uniform law measures by the 
various bar associations would be equivalent to 
their adoption. If the bar is neutral or indifferent 
its indifference will be naturally taken as evidence 
that they do not think the work is worth doing. 

But to you, gentlemen of the American Bar As- 
sociation, who are fully pledged to this enterprise, 
these suggestions are almost impertinent. You 
realize that a few wise and well-digested laws, once 
adopted generally, will do more to bring about 
uniformity on all matters, in which, and when, it 
is desirable and practicable, than all the theories 
in the world. Whatever works for unity, certainty 
and universality in the law works for justice and 
equality before the law, and however slow and 
difficult in its initiation, is sure to win when its 
salutary operations can be demonstrated. 

I have assumed in the foregoing discussion that 
you gentlemen fully realize that the present move- 
ment in regard to uniform State laws, so far as the 
conference of commissioners is concerned, is lim- 
ited and tentative. The subjects on which the com- 
missioners are called to act under the statutes 
creating them are few. The acts so far proposed 
are still fewer, and none of them novel. The pro- 
posed act on deeds recommended by the confer- 
ence was, some years ago, substantially adopted 
and recommended by this association. The pro- 
posed short sections on wills and days of grace 
had already been passed, in several States, before 
their recommendation by the conference. If any 
of the half-dozen measures proposed meet with 
general acceptance and adoption —if their utility 
is demonstrated by experience —the question as 
to how far further attempts on other subjects 
would be feasible, and by what means accom- 
plished, whether nationally or state-wise, can be 
more easily determined. 


Time will also show 
whether the spirit that creates uniformity on any 
subject will avail to preserve that uniformity. I 
know of no body of men more competent to advise 
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on all these problems than the members of the 
American Bar Association. If the conference of 
commissioners is wrong in its methods or pro- 
posals, or if the whole attempt is impracticable 
and visionary, you are the men to give the judg- 
ment and the warning. That you have faith that 
some tangible good may be accomplished, your 
continued co-operation gives assurance. 

But as to the value of uniformity itself, outside 
of any particular method or methods to attain it, 
may I suggest a thought as to the tendency of 
uniformity in its ‘higher and broader sense. I 
mean that ideal unity of which uniformity is but 
the outward garb of that unity in 
diversity which our national motto proclaims, and 
which should bind together all the States com- 
prising the one nation; that unity of spirit which 
is the real basis of all true liberty, equality and 


expression; 


fraternity. 

From the character of your life studies, you, 
gentlemen, best realize the tendency of uniformity 
in the laws of the nation — uniformity in the sense 
just indicated — to promote and preserve the unity 
of the nation itself, and to advance that freedom 
and justice for which the nation exists. 

It is not the poet and dreamer, but the trained 
sociologist of to-day, who tells us, and tells us 
most truly, that ‘ like-mindedness is the cause of 
all social stability.” 

In the philosophies of history how many chap- 
ters are devoted to the demonstration of the form- 
ative effect of a nation’s laws on a nation’s char- 
acter! It is a truism that each reacts upon the 
other. 

As our Federal Constitution and Federal laws 
express the unity of the people of the United 
States, so, doubtless, do they in turn tend to pre- 
serve the sentiment of unity among the people. 
3ut the Federal laws treat only of Federal mat- 
ters. They hardly touch the edge of that vast body 
of municipal law by whose rules society governs its 
action. It follows, inevitably, that the voluntary 
unification of the laws of the various common- 
wealths, on matters of common interest, would 
work for national unity no less than the laws of 
the national congress. 

Improved facilities in business intercourse, un- 
shackled trade between the States, greater cer- 
tainty in interstate contracts, less uncertainty and 
delay in interstate litigation, mutuality of rights 
and citizenship, without regard to State lines, pro- 
tection of the integrity of the family from external 
assaults — these comities, amities and conveni- 
ences (shall I say moralities?) of good neighbor- 
hood are evidently desirable things in themselves. 
Are they not objects, also, worthy of attainment in 
that they tend to cultivate and develop that one- 
ness of spirit, that ‘* like-mindedness,” which alone 
makes an “indestructible union of indestructible 
States?” 


your cordial co-operation in this work. I con- 
gratulate you because of the practical usefulness 
of the measures proposed. I congratulate you be- 
cause this attempt toward uniformity looks to the 
symmetry and perfection of that law whose min- 
isters you are. These, indeed, are objects worthy 
of your best endeavors. But I congratulate you 
more on your participation in this enterprise be- 
cause it carries with it a supreme satisfaction — the 
hope that its final results may, in the fruition of 
time, be serviceable to our common country in 
aiding to preserve her two greatest possessions — 
freedom and union. 


—_—- 


DEATH OF JUDGE THOMAS M. COOLEY. 
EWS of the death of Judge Thomas M. 

Cooley, the noted jurist and constitutional 
lawyer, which came from his home in Ann Arbor, 
Mich., early in the week, will be received with 
profound regret all over the United States, where 
the deceased was well and favorably known. 
Three months ago Judge Cooley returned from a 
private sanitarium at Flint, Mich., where he had 
been undergoing treatment mainly for mental 
He was then so much improved that 
he was able to recognize acquaintances. 


weakness. 
He real- 
ized his weak physical condition and his failing 
mental faculties, and often expressed the wish 
that death would come. Several weeks ago he 
relapsed into a comatose condition. During the 
ensuing interval the only intelligible utterance he 
made was once when he inquired for his eldest 
son. His demise had been expected for a num- 
ber of weeks. Judge Cooley was perhaps best 
known to the public through his connection with 
the Interstate Commerce Commission, over which 
he presided for six years. To the legal fraternity 
he was also widely known through his book, 
* Cooley on the Constitution,” 
nized authority on the subject. 

He was born in Attica, N. Y., in 1824, and stud- 
ied law in Palmyra, N. Y., and in Adrian, Mich., 
being admitted to the bar in the latter place in 
1846. He began the practice of his profession 
there and at Tecumseh, at the same time acting 
as editor of a newspaper called The Watch Tower. 
In 1857 he was appointed to compile the laws of 
the State, and the next year he was made reporter 
of the decisions of the Supreme Court, a position 
which he held for several years. During his in- 
cumbency he published eight volumes of reports 
and a digest of all the decisions. In 1859, when 
the law department of the University of Michigan 
was organized, he was chosen one of the profes- 
sors, and later became dean of the faculty, hold- 
ing that position until 1885, after which he was for 
three years professor of constitutional history in 
the same institution. In 1864 he was appointed 
to fill a vacancy in the Supreme Court of Michi- 


and was a recog- 





Therefore I congratulate you, gentlemen, on 


gan, and held the position for twenty-one years, 


192 THE ALBANY LAW JOURNAL. 








being a part of the time chief justice. For three 
years he lectured on governmental subjects in 
Johns Hopkins University, Baltimore. In 1887 
he was appointed receiver of the Wabash Railway 
Company by the Circuit Court in Chicago, and 
actively engaged in the management of that road, 
but alter a few months he resigned, on the urgent 
request of President Cleveland, to accept an ap 
pointment to the Interstate Commerce Commis- 
sion, then first organized. He was elected chair- 
man by his associates, and served with distinction 
until 1891, when his failing health compelled him 
to retire. Since that time he has held no public 
office. Among the law works which gave Cooley 
the position of an authority are: ‘* The Constitu- 
tional Limitations Which Rest Upon the Legis 
lative Power of the States of the American 
Union,” printed in 1868, and which has since gone 
through several editions; an edition of Black- 
stone’s “ Commentaries,” in 1870; of Story’s 
“ Commentaries on the Constitution of the United 
States, with Additional Chapters on the New 
Amendments,” in 1873; “Law of Taxation,” in 
1876; ** Law of Torts,” in 1879; “* General Prin- 
ciples of Constitutional Law in the United States,” 
in 1880, and a series of State histories; ‘ Michigan, 
a History of Governments,” printed in 1885. Heé 
also furnished nearly all the legal articles in 
“ Appleton’s Cyclopedia,” 1873-76, and was a 
voluminous writer for magazines and reviews. 
mostly on legal subjects. Among more recent 
articles which have attracted attention was a 
strong plea against the annexation of Hawaii, and 
several which insisted upon the right, power and 
duty of the senate to put a stop to obstructive 
tactics by a minority. He received the degree of 
LL. D. from Michigan University and from Har- 
vard. After his retirement, in 1891, Judge Cooley 
lived in Ann Arbor with his three children — Dr. 
Thomas Cooley, a graduate of the University of 
Michigan, medical department; Prof. Charle 
Cooley, of the philosophical department of the 
University of Michigan, and Miss May Cooley. 
Judge Cooley’s two other children are Fanny 
Cooley Angell, wife of Alexander Angell, oi 
Detroit, and Frank Cooley, of Bay City. 


—_——_—__@-—_-—_— 


Legal Hotes of Bertinence. 

The Michigan Law Journal has permanently dis 
continued publication. 

Don. M. Dickinson and Henry T. Thurber, of 
Detroit, Mich., have dissolved their law partner- 
ship, and the firm of Dickinson & Thurber is no 
longer in existence. 

The next term of the United States Supreme 
Court will open on Monday, October 10, 18608. 
Earnest efforts will be made at the coming term 
to lessen the number, of cases on the docket. 








Horace Taylor, of Rockford, Ill., died suddenly 
at the sanitarium at Kenosha, Wis., on the 20th 
ult. He swas admitted to the Illinois bar Novem- 
ber 30, 1857, and had been a master in chancery 
for the last thirty years. 

D. F. Pugh and Edward Kibler have been ap- 
pointed by the governor of Ohio commissioners 
on the Municipal Code Commission, created under 
the act of the legislature, vol. 93, Ohio Laws, page 
302. They are now engaged in receiving sugges- 
tions and recommendations touching the provis- 
ions of a law for the government of cities, villages 
and towns of the State, which by the act they are 
required to draw and report to the next legislature. 

Justice Wright, in the celebrated Hooley case in 
London, remarked that Mr. Hooley * ought not to 
be regarded as a mere liar,” but at the same time 
he affirmed that the great promoter was “ rash, 
reckless and inaccurate, appearing sometimes to 
be suffering from illusions in a hopeless attempt to 
It takes an 
English judge to draw delicate distinctions. A 


disentangle the true from the false.” 


great many promoters will now know what is the 
matter with them. — Chicago Law Journal. 


The Chicago Legal News is authority for the 
statement that there are several hundred persons 
engaged in the practice of the law in Chicago 
whose names do not appear upon the roll in the 
Supreme Court as having been admitted. They 
are advised to take the next examination before 
the State board of law examiners, October 4, 1808, 
and in the meantime cease practicing law or go 
into some other business. The grievance commit- 
tee of the Chicago Bar Association, it is under- 
stood, has the names of all such persons, and is 
taking steps to proceed against them. 


Among cases bearing suggestive titles are the 
following we clip from Law Notes: Hightower v. 
Ivy (2 Port. [Ala.] 312), Boots v. Canine (94 Ind. 
408). In White Crow v. White Wing (3 Kans. 
272) both parties showed the white feather. A 
paradox seems to be involved in Estate of Sara A. 
Major, a minor, Orphans’ Court, Philadelphia 
county, Pa., 1890. A California correspondent tells 
us of a case entitled Summer. v. Winter, which was 
compromised before reaching the Supreme Court. 
A case with a distinctly Hibernian flavor is Patrick 
v. Michael (116 N. Y. 417), and one that is simply 
barberous is Shaver v. Skinner (30 Fed. Rep. 68). 
In Cleveland v. Worrell (13 Ind. 545) the plain- 
tiff's name was Ohio Cleveland — clearly a case for 
reversal. 


Ashbel Green, general counsel for the New York 
Central Railroad system, died on the 4th inst., at 
his home in Tenafly, N. J. He was the son of 
James S. Green, a lawyer of Princeton, N. J., and 
was born in that town on December 17, 1825. He 
was graduated from Princeton College in the class 
of 1846. 


His father was a trustee of the college. 
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The young man studied law in his father’s office, 
and in 1849 began the practice of law in New York. 
Mr. Green’s home had been at Tenafly, N. J., since 


1862. About 1873 the was judge of the Circuit 
Court in Bergen county. For the last. twelve 
years he had been vice-president of and general 
counsel for the West Shore Railroad. He was 
active in the reorganization of the road when it 
became part of the New York Central system. | 


Recently he was appointed general counsel for the 
New York Central. 
Judge John Gilbert Sawyer, who died in Albion 


on the 6th inst., 


1825. 


was born in Vermont on June 6, 
He went with his father’s family to Orleans 
county when quite young. He became a lawyer. 
At one time he was a partner of the late Sanford 
E. Church. 
publican party, one of its organizers in the county, 


He was an early adherent of the Re- 


English Aotes. 


It has often ‘been a matter of comment that 
when wealthy lawyers die they frequently leave 
large sums to charities, but rarely remember those 
institutions that are closely connected with their 
Times. In last 


week’s Law Times the fact was mentioned that one 


profession, remarks the Law 
queen’s counsel and three solicitors died, leaving 
behind them nearly £600,000, but in each instance 
not one of the legal charities was remembered. 
His Honor Judge Greenwell, at the Newcastle 
County Court, on the 16th inst., made an interest- 
ing reference to the wearing of robes by solicitors 
Mr. Wynn Parry, who 
had been instructed in a case, informed his honor 
that he had forgotten his robe. 


appearing at that court. 


His honor said 
probably Mr. Parry had not forgotten his instruc- 





and one of its staunch supporters. He had few 
equals as a popular political speaker, and was 
many times at the service of the State committee. 
He was elected superintendent of schools of Albion 
in 1848, and in 1851 he became justice of the peace, 
holding the office six years. As district attorney 
for Orleans county he served one term. Later he 
was elected county judge and surrogate, serving 
for sixteen years. Judge Sawyer represented the 


Thirty-first congressional district in the forty- 
ninth, fiftieth and fifty-first congresses, where he 
was best known by his efficient work on the pen- 


sion committee. 


THE REGISTRATION OF ATTORNEYS. 


oo registration of the attorneys and coun- 
selors-at-law of the State of New York is 
proceeding rapidly under the provisions of 
1808, 


the 
act, chapter 165 of the Laws of about 100 
Clerk Shank- 


affidavits 


certificates being sent each day to 
land, of the Court of Appeals. Those 
which had been made prior to September 1, when 
the law went into force, and which had been sent 
to the clerk, 


were filed subsequently to September 


Ist on the advice of the attorney-general of the 
State, held that 


pliance with the provisions of the law. 


who this constituted full com 


The point has been made by a Utica attorney 





that no provision is made in the affidavit blank 
for those cases—said to be quite numerous --- 
wherein the affiant was not born in the United 


States nor a naturalized citizen, but came to this 
country in company with parents during minority, 
the father naturalized. 
There would seem to be no doubt that such per- 
under 


1aturalization of 


subsequently becoming 


naturalized 
the father, can properly 


sons who, our laws, become 


upon the 
give the date of their naturalization as of the day 
when they reached the age of 21 years. 


He need not trouble himself about his 


He would prefer to see many of the solici- 
Some 
of them, he observed, appeared with robes and no 


tions. 
robes. 
tors practicing in that court without robes. 
| bands, whilst others appeared with ‘bands and no 
| robes, and some with red ties beneath the bands. 
If the 
put on he should prefer to see solicitors appear in 


dress could not be complete and properly 


ordinary attire. 

Mr. John Stanley, Q. C., 
| has just been appointed to a judgeship of the High 
Court of Calcutta, is a distinguished graduate of 
College, Dublin, obtained a 
scholarship and gold medal in classics. 


of the Irish bar, who 


Trinity where he 
He was 
called to the ‘bar in 1870, became a queen’s counsel 
in 1889, and was elected a bencher of the King’s 
Inn last year. He has enjoyed for many years a 
large practice in Sir John 
Edge, Q. C., who was appointed to the chief jus- 
ticeship of the Northwest Provinces in 1886, is an 


commercial cases. 





Irishman and a member of the Irish bar, to which 
he was called in 1864. He was, however, called to 
the English bar in 1866, and had practiced in Eng- 
land uninterruptedly 


twenty years. 


before his promotion for 


a 


LOUISIANA LEARNING. 


HE Supreme bench of Louisiana must be occu- 

pied by a hair-splittimg coterie of doctrin- 
Hearsey (23 Southern, 372), 
says the Chicago Law Journal. It seems, from the 
pseudo-opinion in this case, that the Louisiana 
statutes with 
intent’ to commit rape, ‘but none for “ assault with 


aires, vide State v. 


prescribe a penalty for “assault 
attempt”? to commit rape, and hence in its agglom- 
erated astuteness the Louisiana Supreme Court, in 
the instant case, declares that a verdict ‘returned 
for “assault with attempt to commit rape” on an 
indictment for rape, and a statutory sentence based 
thereon, for assault with intent to commit rape can- 


not be sustained. 
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A grammar school graduate knows that “ at- 
tempt” comprehends “ intent,” and an attempt on 
the part of learned judges to ignore such a com- 
prehending argues either an intent to screen the 
guilty or a predilection for technical tergiversation 
that is equally reprehensible. 

To the credit of the Louisiana bench be it said, 
however, that one member (Justice Breaux) dis- 
sented from the majority opinion, and in his dis- 
senting opinion very forcibly says that in 
distinguishing an “attempt” from an “ intent,” 
the former is found more expressive and forcible 
than the latter. “‘ Attempt” includes “ intent,” but 
“intent”? does not necessarily denote an “ at- 
tempt.” (Broom, Leg. Max., p. 309.) “‘ The dis- 
tinction between ‘intent’ and ‘attempt’ to do a 
thing is that the former implies the purpose only, 
while the latter implies both the purpose and the 
actual effort.” (State v. Prince, 35 Ala. 367, 369.) 
In Johnson v. State (14 Ga. 56) an indictment 
charging an accused with attempt, instead of the 
statutory word “ intent,” was declared valid. The 
identity of words is not always indispensable. (2 
Bish. Cr. Proc., § 80.) Moreover, under the lan- 
guage of the statute (section 1053, Rev. St.), the 
jury, in my view, was at liberty to return a verdict 
charging “ attempt.” 





> 


VIEWS OF DIRECTORIAL DUTY. 








HE late Lord Justice James once, in a well- 
T known case, expressed amazement that di- 
rectors, “a body of English gentlemen oi 
position,” should consent and condescend to be- 
come for cash or shares the hired retainers of a 
financial adventurer, and to the legal mind, appre- 
hending as it does the true status of the director 
and his fiduciary relation to the company, no 
dowbt there is matter for amazement. The lawyer 
knows that the director is on the company’s board 
for the very purpose of protecting the interests of 
the company against the promoter, of seeing that 
the company — that is, its shareholders — are not 
paying, say, six thousand for a property which 
might be got for four thousand, and that when the 
director accepts a present from the promoter to 
carry through the sale he is abdicating his proper 
functions, playing into the hands of the promoter, 
and betraying the shareholders. Nothing can be 
clearer as a matter of law than this, but it is by ne 
means so certain that the average man appreciates 
this fiduciary position of the director, or realizes 
that he must not put himself in a position in which 
his interest conflicts with this duty. -His view 


might be put into words thus: “ You, the pro- 
moter, are asking me to accept a position of great 
responsibility and involving no small worry, to 
help you by my name, position and influence to 
make this enterprise a success, to embark, per- 
haps, £500 or £1,000 in qualifying myself. 


Well! 





I believe the enterprise to be a bona fide good thing 
for the public — if it was a fraud I would have 
nothing to do with it—and I am willing to help 
you, but I ought to have something for it beyond 
the few paltry guineas of directors’ fees; not, of 
course, from the company, that would not be 
right; but from you, the promoter, who are mak- 
ing a large profit and.owe it to me that you are 
doing so.” Is it, after all, very surprising that this 
sort of reasoning, false though it be, should im- 
pose on a number of really honorable men? If 
recent allegations cause light to be thrown upon 
the true duty of directors, the scandals, painful 
though they be, will not fail to do much good. — 
Law Journal (London). 


— > ——= 


GAhat the Law Eecides. 





Hunting for game with a loaded gun is held, in 
Cornwell v. Fraternal Accident Asso. ({N. D.], 40 
L. R. A. 437), not to constitute a voluntary ex- 
posure to unnecessary danger. 

Attempting to drive a bull from a calf pasture 
without reason to believe that it is dangerous to 
do so is held, in Johnson v. London Guarantee & 
Acci. Co. ({Mich.], 40 L. R. A. 440), not to con- 
stitute voluntary exposure to unnecessary danger. 


A dollar bill from the upper left-hand corner of 
which a piece an inch and a half by an inch and 
a quarter has been torn is held, in North Hudson 
County R. Co. v. Anderson ([N. J.], 40 L. R. A. 
410), to be too much mutilated to constitute a legal 
tender for car fare. 

The reasonable use of the streets of a city for the 
equipment of a telephone system, including poles 
and wires, is held, in Magee v. Overshiner ([Ind.], 
40 L. R. A. 370), to be a lawful use, and not a new 
and additional servitude for which the abutting 
owner can claim compensation. 

Voluntary exposure to unnecessary danger is 
held, in Fidelity & C. Co. v. Chambers ([Va.], 40 
L. R. A. 432), not to be shown by sitting on a bag 
on the railroad track at a highway crossing, with- 
out knowing that a train was due, and after being 
warned of the train and starting away, turning 
back to get the bag. 

An insane delusion of an aged woman as to the 
superhuman powers of a man much younger than 
herself, and whose character for morality was no- 
toriously the opposite of her own, is held, in Or- 
chardson v. Cofield ({Ill.], 40 L. R. A. 256), to 
render her incapable of contracting a valid mar- 
riage with him or making a will in his favor. 

Flagrant disregard by a water company of its 
obligation to furnish clear and wholesome water, 
and the furnishing of water which endangers the 
health and lives of the people, notwithstanding 
remonstrances, are held, in Palestine Water & P. 
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Co. v. Palestine ([Tex.], 40 L. R. A. 203), to be 
sufficient grounds for forfeiting the franchise. 

An employer who took an injured employe to a 
hospital and agreed to pay for his treatment is 
held, in St. Barnabas’ Hospital v. Minneapolis 
Internat. Elec. Co. ({Minn.], 40 L. R. A. 388), to 
have had no right to cancel his engagement for 
the care of the servant until the latter could be 
removed without serious danger to life or health. 


Evidence of the killing of a woman by a locomo- 
tive or other part of a train while she was sitting 
or lying on the track at night between 12 o’clock 
and daylight is held, in Parish v. Western & A. R. 
Co. ([Ga.], 40 L. R. A. 364), to establish as a con- 
clusion of law that she was guilty of negligence 
which will preclude liability of the railroad com- 
pany. 

The lack of an absolute unencumbered title to 
the property insured by a policy declaring that it 
shall be of no validity unless the insured has an 
unconditional, unencumbered title, is held, in 
Co. v. Fuller ({Neb.], 40 L. R. A. 
408), to be no defense to the insurer if the insured 


Phenix Ins. 


has an insurable interest and the insurer accepts 
and retains the premium. 


Motes of Recent Amevican Decisions. 


Accident Exposure to 


Unnecessary Danger. — Under an accident policy 


Insurance — Voluntary 
excepting from the risks “ voluntary exposure to 
unnecessary danger,” an accident is not within the 
exception unless the insured was aware oi the 
danger he incurred, and purposely assumed the 
risks thereof. Whether a contractor, who was suf- 
focated or burned to death by the ignition of a 
bucket of tar pitch which he was heating inside a 
tank for calking purposes, was aware of the danger 
arising from the character of that material, so as 
to bring him within the exception of “ voluntary 
exposure to unnecessary danger,” contained in his 
accident policy, held, on the evidence, to be a 
question which should have been submitted to the 
jury. (Ashenfelter v. Assur. Co., U. S. C. C. of 
Appeals, 87 Fed. R. 682.) 


Banks and Banking. — If money is left with a 
national bank in a sack, with the express under- 
standing that it is not to be mingled with the 
bank’s funds, but the identical bills or coins are to 
be returned in the same condition, and this is done 
to make a showing of money to a bank examiner, 
as if it were the money of the ‘bank, then the entry 
thereof on the books of the bank as money depos- 
ited is a false entry. (U. S. v. Peters, C. C. D. 
Washington, 37 Fed. R. 984.) 

Limited Partnership — Requirements 
newal of. —1. 


Re- 
In the renewal or continuance of a 


for 





limited co-partnership, the necessity for strict 
compliance with all the statutory requirements is 
not less rigorous than it is in connection with 
original formation of the firm. 2. Unless renewed 
or continued at or prior to the date fixed for its 
termination in the original articles and certificate, 
a limited co-partnership on that day ceases to exist, 
and no subsequent attempt to comply with the 
statutory requirements can revive it. 3. A neglect 
to file the certificate of renewal or continuance of 
a limited co-partnership for twenty-four days after 
the expiration of the period of its duration named 
in the original co-partnership agreement and the 
certificate of its formation, is sufficient to convert 
the partnership into a general one, and to make the 
so-called special partner liable for all the debts of 
the firm contracted after the expiration of said 
period. (N. Y. Sup. Court, App. Div., First Dept. 
Columbia Bank, applt., v. Henry Berolzheimer, 
impleaded, etc. Opinion in full in N. Y. Law 
Journal, Sept. 6.) 


Correspondence. 
Tue Cope or Crvi~t PrRocepuRE AGAIN. 
To the Editor of the Albany Law Journal: 

What has become of Irving Browne, the re- 
doubtable champion of our Code? Why has he 
not sought to parry the thrusts of the Hon. Joseph 
H. Choate in his “annual address” before the 
American Bar Association? That distinguished 
speaker, in the righteousness of his wrath, de- 
“The Codes Procedure which have 
taken the place of a simple practice regulated by 
rules of court have become so cumbrous and im- 
possible (sic), they afford and create such oppor- 
tunities for delay, they provide for and contem- 
plate such countless preliminary motions, each a 
litigation in itself, that there seems no way out but 
to cut the Gordian knot and return to the ancient 
practice. Take our own New York Code alone, 
the degenerated mother of so many illegitimate 
offspring; it has grown to a monster of more than 
3,600 sections [the exact number is 3,397], each 
section pregnant with some procedure — and 
while, unhappily in our city, it takes nearly two 
years, except in preferred cases, to reach a jury 
case for trial, every intervening week from the 
day of its commencement may be filled with a dis- 
tinct and separate motion.” 

Surely this is ample ground for complaint! 
Would it be impertinent to ask in how many 
offices of this State the assertions of the eminent 
speaker are borne out by actual experience? It 
might be permissible to go even further and ask 
how many lawyers in the State of New York can 
conceive of a case in which such a state of affairs 


clares: of 


' could exist, even where the litigation is conducted 
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by the most skilful tacticians and astute pleaders 
of the profession — men who have at their fingers’ 
tips all the apices juris and apices litigandi? 

But is there not a modicum of truth in the over- 
drawn declaration? Is it not true that Codes are 
the bane of the profession? Did not the Code 
Napoleon and the French Revolution greatly in- 
jure the members of the bar of France by checking 
their ingenuity forever? Every State in Europe 
has a code now, either the Code Napoleon or an- 
other, except Great Britain. Spain, Servia, Bul- 
garia, even Turkey and Egypt ‘have codified and 
published their laws, so that every man may know 
his rights. In England the people are waiting for 
codification, but the lawyers will not have it. 
They cling with an unyielding tenacity to “a sim- 
ple practice regulated by rules of court,” which 
nobody does or can know, except those who make 
it a life study —a system utterly unintelligible to 
the average public. 

After all, are not the English lawyers right in 
this? Is not our profession a “learned profes- 
sion?” and as such is it not entitled to maintain a 
lamguage and proceeding peculiarly its own? Do 
not the doctors and scientists have a nomenclature 
and terminology of their own? What lawyer, how- 
ever, intelligent and dapper, comprehends in a 
small degree the testimony of an average physician 
touching any point in medicine or the mysteries of 
the human anatomy? And yet physicians are very 
serviceable and successful in warding off and cur- 
ing disease, setting broken bones, and the like. 
Why should not lawyers be placed on the same 
footing with doctors, and be permitted to have a 
jargon of their own, unintelligible to the business 
and litigating public? Even thieves, beggars and 
tramps enjoy such a luxury! 

The continental lawyers have stuck to their law- 
Latin; but our favored English brethren of antique 
temps manufactured a language for themselves 
which the outsider, however learned, could not 
possibly understand. It was termed Anglo-French 
or Norman-French, but to Frenchmen, Normans 
and Englishmen alike it was unintelligible. The 
lawyers treasured it for some centuries, until some 
meddling marplots, following in the wake of the 
Revolution, robbed them of it, substituting plain, 
every-day English. It was admirably adapted to 
the needs of litigation. Roger North, the eminent 
barrister, declared it to be “ concise, aptly abbre- 
viated and significative.’ Lord Keeper Guilford 
“seldom wrote hastily in any other dialect.” It 
was only when he had time and place to write at 
ease that he descended to English. 

Why not return to this “concise, aptly abbre- 
viated and significative’? language as well as to 
the “ simple practice regulated by rules of court?” 
It surely would be an advance on the present prac- 
tice of indulging in common, every-day American 
English. A single example will serve to show its 
peculiar fitness for the purposes of litigation. I 








quote from the case of Michael v. Allestree, re- 
ported in the King’s Bench Reports for the year 
1676. Allestree had ‘been exercising a couple of 
horses in Lincoln’s Inn Fields, and ran over Mich- 
ael, who thereupon brought an action for damages. 
The * declaration ’ with which the solicitor opened 
the proceedings in the King’s Bench was as {ol- 
lows: “ Que le defendant porta deux chevals un- 
governable en un coach et improvide incaute et 
absque debita consideratione inaptitudinis loci la 
eux drive per eux faire tractable et apt per un 
coach quels chevals pur ceo que par leur ferocité 
ne poient estre rule courrent sur le plaintiff et le 
noie.” 

How “concise, aptly abbreviated and significa- 
tive!’ And what an improvement it is over our 
present method! 

I for one vote with the Hon. Mr. Choate for a 
displacement of our Code, “so cumbrous and im- 
‘a simple practice regulated by 
But I go one step further in the 


possible,” with 
rules of court.” 
right direction than Mr. Choate, and vote for the 
antiquie custume. Let every member of the bar of 
this State, in good old Roman fashion, send in his 
ballot marked A, for antiquo—I am for the old 
law. James M. Kerr. 
New York, Sept. 10, 1808. 


Legal Laughs. 

At dinner, at Balliol, the master’s guests were 
discussing the careers of two Balliol men, one of 
whom had just been made a judge and the other a 
bishop. “Oh,” said Henry Smith, ‘I tnink the 
bishop is the greater man. A judge, at the most, 
can only say ‘ You ‘be hanged,’ but a bishop can 
say ‘ You be damned.’ ” 
twittered the master; “ but if the judge says ‘ You 
be hanged,’ you are hanged.” 


* Yes,” characteristically 


In former times a seat in either house of parlia- 
ment constituted a complete ‘bar to all civil actions, 
and the possession of a seat either in the house of 
lords or the house of commons was an unassailable 
defense to the efforts of creditors to recover debts 
justly due to them. * * * In 1707, a Mr. Asgill, 
a lawyer of sharp practice and unenviable antece- 
dents, obtained a seat in parliament for the express 
purpose of defeating and cheating his creditors. 
Asgill was patronized in early life by Dr. Bare- 
bones, « famous cheat, who built the New Square 
of Lincoln’s Inn. He was nominated by Bare- 
bones’ will his executor and residuary legatee, 


upon the express condition that he would pay none 
Asgill actually summoned the cred- 
itors to meet him in the hall of Lincoln’s Inn, and 
then gravely read aloud the will, and concluded 
You have heard, gentlemen, the deceased's 
I will religiously fulfill the wishes of 
the dead.” — The Law Times (London). 


of his debts. 


thus: “ 
testament. 
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